
 

 

NC DWI Statutes 

For those individuals who want to read the actual law for themselves, here are the relevant 
statutes for your review. 

§ 20-138.1.  Impaired driving. 

(a) Offense. – A person commits the offense of impaired driving if he drives any vehicle upon 
any highway, any street, or any public vehicular area within this State: 

(1) While under the influence of an impairing substance; or 

(2) After having consumed sufficient alcohol that he has, at any relevant time after the driving, 
an alcohol concentration of 0.08 or more. The results of a chemical analysis shall be deemed 
sufficient evidence to prove a person's alcohol concentration; or 

(3) With any amount of a Schedule I controlled substance, as listed in G.S. 90-89, or its 
metabolites in his blood or urine. 

(a1) A person who has submitted to a chemical analysis of a blood sample, pursuant to G.S. 
20-139.1(d), may use the result in rebuttal as evidence that the person did not have, at a 
relevant time after driving, an alcohol concentration of 0.08 or more. 

(b) Defense Precluded. – The fact that a person charged with violating this section is or has 
been legally entitled to use alcohol or a drug is not a defense to a charge under this section. 

(b1) Defense Allowed. – Nothing in this section shall preclude a person from asserting that a 
chemical analysis result is inadmissible pursuant to G.S. 20-139.1(b2). 

(c) Pleading. – In any prosecution for impaired driving, the pleading is sufficient if it states the 
time and place of the alleged offense in the usual form and charges that the defendant drove a 
vehicle on a highway or public vehicular area while subject to an impairing substance. 

(d) Sentencing Hearing and Punishment. – Impaired driving as defined in this section is a 
misdemeanor. Upon conviction of a defendant of impaired driving, the presiding judge shall 
hold a sentencing hearing and impose punishment in accordance with G.S. 20-179. 



(e) Exception. – Notwithstanding the definition of "vehicle" pursuant to G.S. 20-4.01(49), for 
purposes of this section the word "vehicle" does not include a horse. (1983, c. 435, s. 24; 1989, 
c. 711, s. 2; 1993, c. 285, s. 1; 2006-253, s. 9.) 

§ 20-16.5.  Immediate civil license revocation for certain persons charged with 
implied-consent offenses. 

(a) Definitions. – As used in this section the following words and phrases have the following 
meanings: 

(1) Law Enforcement Officer. – As described in G.S. 20-16.2(a1). 

(2) Clerk. – As defined in G.S. 15A-101(2). 

(3) Judicial Official. – As defined in G.S. 15A-101(5). 

(4) Revocation Report. – A sworn statement by a law enforcement officer and a chemical 
analyst containing facts indicating that the conditions of subsection (b) have been met, and 
whether the person has a pending offense for which the person's license had been or is 
revoked under this section. When one chemical analyst analyzes a person's blood and another 
chemical analyst informs a person of his rights and responsibilities under G.S. 20-16.2, the 
report must include the statements of both analysts. 

(5) Surrender of a Driver's License. – The act of turning over to a court or a law-enforcement 
officer the person's most recent, valid driver's license or learner's permit issued by the Division 
or by a similar agency in another jurisdiction, or a limited driving privilege issued by a North 
Carolina court. A person who is validly licensed but who is unable to locate his license card may 
file an affidavit with the clerk setting out facts that indicate that he is unable to locate his 
license card and that he is validly licensed; the filing of the affidavit constitutes a surrender of 
the person's license. 

(b) Revocations for Persons Who Refuse Chemical Analyses or Who Are Charged With Certain 
Implied-Consent Offenses. – A person's driver's license is subject to revocation under this 
section if: 

(1) A law enforcement officer has reasonable grounds to believe that the person has committed 
an offense subject to the implied-consent provisions of G.S. 20-16.2; 

(2) The person is charged with that offense as provided in G.S. 20-16.2(a); 

(3) The law enforcement officer and the chemical analyst comply with the procedures of G.S. 
20-16.2 and G.S. 20-139.1 in requiring the person's submission to or procuring a chemical 
analysis; and 



(4) The person: 

a. Willfully refuses to submit to the chemical analysis; 
b. Has an alcohol concentration of 0.08 or more within a relevant time after the driving; 
c. Has an alcohol concentration of 0.04 or more at any relevant time after the driving of a 

commercial motor vehicle; or 
d. Has any alcohol concentration at any relevant time after the driving and the person is 

under 21 years of age. 

(b1) Precharge Test Results as Basis for Revocation. – Notwithstanding the provisions of 
subsection (b), a person's driver's license is subject to revocation under this section if: 

(1) The person requests a precharge chemical analysis pursuant to G.S. 20-16.2(i); and 

(2) The person has: 

a. An alcohol concentration of 0.08 or more at any relevant time after driving; 
b. An alcohol concentration of 0.04 or more at any relevant time after driving a 

commercial motor vehicle; or 
c. Any alcohol concentration at any relevant time after driving and the person is under 21 

years of age; and 

(3) The person is charged with an implied-consent offense. 

(c) Duty of Law Enforcement Officers and Chemical Analysts to Report to Judicial Officials. – If a 
person's driver's license is subject to revocation under this section, the law enforcement officer 
and the chemical analyst must execute a revocation report. If the person has refused to submit 
to a chemical analysis, a copy of the affidavit to be submitted to the Division under G.S. 
20-16.2(c) may be substituted for the revocation report if it contains the information required 
by this section. It is the specific duty of the law enforcement officer to make sure that the 
report is expeditiously filed with a judicial official as required by this section. 

(d) Which Judicial Official Must Receive Report. – The judicial official with whom the revocation 
report must be filed is: 

(1) The judicial official conducting the initial appearance on the underlying criminal charge if: 

a. No revocation report has previously been filed; and 
b. At the time of the initial appearance the results of the chemical analysis, if administered, 

or the reports indicating a refusal, are available. 

(2) A judicial official conducting any other proceeding relating to the underlying criminal charge 
at which the person is present, if no report has previously been filed. 



(3) The clerk of superior court in the county in which the underlying criminal charge has been 
brought if subdivisions (1) and (2) are not applicable at the time the law enforcement officer 
must file the report. 

(e) Procedure if Report Filed with Judicial Official When Person Is Present. – If a properly 
executed revocation report concerning a person is filed with a judicial official when the person 
is present before that official, the judicial official shall, after completing any other proceedings 
involving the person, determine whether there is probable cause to believe that each of the 
conditions of subsection (b) has been met. If he determines that there is such probable cause, 
he shall enter an order revoking the person's driver's license for the period required in this 
subsection. The judicial official shall order the person to surrender his license and if necessary 
may order a law-enforcement officer to seize the license. The judicial official shall give the 
person a copy of the revocation order. In addition to setting it out in the order the judicial 
official shall personally inform the person of his right to a hearing as specified in subsection (g), 
and that his license remains revoked pending the hearing. The revocation under this subsection 
begins at the time the revocation order is issued and continues until the person's license has 
been surrendered for the period specified in this subsection, and the person has paid the 
applicable costs. The period of revocation is 30 days, if there are no pending offenses for which 
the person's license had been or is revoked under this section. If at the time of the current 
offense, the person has one or more pending offenses for which his license had been or is 
revoked under this section, the revocation shall remain in effect until a final judgment, 
including all appeals, has been entered for the current offense and for all pending offenses. In 
no event, may the period of revocation under this subsection be less than 30 days. If within five 
working days of the effective date of the order, the person does not surrender his license or 
demonstrate that he is not currently licensed, the clerk shall immediately issue a pick-up order. 
The pick-up order shall be issued to a member of a local law-enforcement agency if the law 
enforcement officer was employed by the agency at the time of the charge and the person 
resides in or is present in the agency's territorial jurisdiction. In all other cases, the pick-up 
order shall be issued to an officer or inspector of the Division. A pick-up order issued pursuant 
to this section is to be served in accordance with G.S. 20-29 as if the order had been issued by 
the Division. 

(f) Procedure if Report Filed with Clerk of Court When Person Not Present. – When a clerk 
receives a properly executed report under subdivision (d)(3) and the person named in the 
revocation report is not present before the clerk, the clerk shall determine whether there is 
probable cause to believe that each of the conditions of subsection (b) has been met. For 
purposes of this subsection, a properly executed report under subdivision (d)(3) may include a 
sworn statement by the law enforcement officer along with an affidavit received directly by the 
Clerk from the chemical analyst. If he determines that there is such probable cause, he shall 
mail to the person a revocation order by first-class mail. The order shall direct that the person 
on or before the effective date of the order either surrender his license to the clerk or appear 
before the clerk and demonstrate that he is not currently licensed, and the order shall inform 
the person of the time and effective date of the revocation and of its duration, of his right to a 
hearing as specified in subsection (g), and that the revocation remains in effect pending the 



hearing. Revocation orders mailed under this subsection become effective on the fourth day 
after the order is deposited in the United States mail. If within five working days of the effective 
date of the order, the person does not surrender his license to the clerk or appear before the 
clerk to demonstrate that he is not currently licensed, the clerk shall immediately issue a 
pick-up order. The pick-up order shall be issued and served in the same manner as specified in 
subsection (e) for pick-up orders issued pursuant to that subsection. A revocation under this 
subsection begins at the date specified in the order and continues until the person's license has 
been revoked for the period specified in this subsection and the person has paid the applicable 
costs. If the person has no pending offenses for which his license had been or is revoked under 
this section, the period of revocation under this subsection is: 

(1) Thirty days from the time the person surrenders his license to the court, if the surrender 
occurs within five working days of the effective date of the order; or 

(2) Thirty days after the person appears before the clerk and demonstrates that he is not 
currently licensed to drive, if the appearance occurs within five working days of the effective 
date of the revocation order; or 

(3) Forty-five days from the time: 

a. The person's driver’s license is picked up by a law-enforcement officer following service 
of a pick-up order; or 

b. The person demonstrates to a law-enforcement officer who has a pick-up order for his 
license that he is not currently licensed; or 

c. The person's driver’s license is surrendered to the court if the surrender occurs more 
than five working days after the effective date of the revocation order; or 

d. The person appears before the clerk to demonstrate that he is not currently licensed, if 
he appears more than five working days after the effective date of the revocation order. 

If at the time of the current offense, the person has one or more pending offenses for which his 
license had been or is revoked under this section, the revocation shall remain in effect until a 
final judgment, including all appeals, has been entered for the current offense and for all 
pending offenses. In no event may the period of revocation for the current offense be less than 
the applicable period of revocation in subdivision (1), (2), or (3) of this subsection. When a 
pick-up order is issued, it shall inform the person of his right to a hearing as specified in 
subsection (g), and that the revocation remains in effect pending the hearing. An officer serving 
a pick-up order under this subsection shall return the order to the court indicating the date it 
was served or that he was unable to serve the order. If the license was surrendered, the officer 
serving the order shall deposit it with the clerk within three days of the surrender. 

(g) Hearing before Magistrate or Judge if Person Contests Validity of Revocation. – A person 
whose license is revoked under this section may request in writing a hearing to contest the 
validity of the revocation. The request may be made at the time of the person's initial 
appearance, or within 10 days of the effective date of the revocation to the clerk or a 



magistrate designated by the clerk, and may specifically request that the hearing be conducted 
by a district court judge. The Administrative Office of the Courts must develop a hearing 
request form for any person requesting a hearing. Unless a district court judge is requested, the 
hearing must be conducted within the county by a magistrate assigned by the chief district 
court judge to conduct such hearings. If the person requests that a district court judge hold the 
hearing, the hearing must be conducted within the district court district as defined in G.S. 
7A-133 by a district court judge assigned to conduct such hearings. The revocation remains in 
effect pending the hearing, but the hearing must be held within three working days following 
the request if the hearing is before a magistrate or within five working days if the hearing is 
before a district court judge. The request for the hearing must specify the grounds upon which 
the validity of the revocation is challenged and the hearing must be limited to the grounds 
specified in the request. A witness may submit his evidence by affidavit unless he is 
subpoenaed to appear. Any person who appears and testifies is subject to questioning by the 
judicial official conducting the hearing, and the judicial official may adjourn the hearing to seek 
additional evidence if he is not satisfied with the accuracy or completeness of evidence. The 
person contesting the validity of the revocation may, but is not required to, testify in his own 
behalf. Unless contested by the person requesting the hearing, the judicial official may accept 
as true any matter stated in the revocation report. If any relevant condition under subsection 
(b) is contested, the judicial official must find by the greater weight of the evidence that the 
condition was met in order to sustain the revocation. At the conclusion of the hearing the 
judicial official must enter an order sustaining or rescinding the revocation. The judicial official's 
findings are without prejudice to the person contesting the revocation and to any other 
potential party as to any other proceedings, civil or criminal, that may involve facts bearing 
upon the conditions in subsection (b) considered by the judicial official. The decision of the 
judicial official is final and may not be appealed in the General Court of Justice. If the hearing is 
not held and completed within three working days of the written request for a hearing before a 
magistrate or within five working days of the written request for a hearing before a district 
court judge, the judicial official must enter an order rescinding the revocation, unless the 
person contesting the revocation contributed to the delay in completing the hearing. If the 
person requesting the hearing fails to appear at the hearing or any rescheduling thereof after 
having been properly notified, he forfeits his right to a hearing. 

(h) Return of License. – After the applicable period of revocation under this section, or if the 
magistrate or judge orders the revocation rescinded, the person whose license was revoked 
may apply to the clerk for return of his surrendered license. Unless the clerk finds that the 
person is not eligible to use the surrendered license, he must return it if: 

(1) The applicable period of revocation has passed and the person has tendered payment for 
the costs under subsection (j); or 

(2) The magistrate or judge has ordered the revocation rescinded. 

If the license has expired, he may return it to the person with a caution that it is no longer valid. 
Otherwise, if the person is not eligible to use the license and the license was issued by the 



Division or in another state, the clerk must mail it to the Division. If the person has surrendered 
his copy of a limited driving privilege and he is no longer eligible to use it, the clerk must make a 
record that he has withheld the limited driving privilege and forward that record to the clerk in 
the county in which the limited driving privilege was issued for filing in the case file. If the 
person's license is revoked under this section and under another section of this Chapter, the 
clerk must surrender the license to the Division if the revocation under this section can 
terminate before the other revocation; in such cases, the costs required by subsection (j) must 
still be paid before the revocation under this section is terminated. 

(i) Effect of Revocations. – A revocation under this section revokes a person's privilege to drive 
in North Carolina whatever the source of his authorization to drive. Revocations under this 
section are independent of and run concurrently with any other revocations. No court imposing 
a period of revocation following conviction of an offense involving impaired driving may give 
credit for any period of revocation imposed under this section. A person whose license is 
revoked pursuant to this section is not eligible to receive a limited driving privilege except as 
specifically authorized by G.S. 20-16.5(p). 

(j) Costs. – Unless the magistrate or judge orders the revocation rescinded, a person whose 
license is revoked under this section must pay a fee of one hundred dollars ($100.00) as costs 
for the action before the person's license may be returned under subsection (h) of this section. 
Fifty percent (50%) of the costs collected under this section shall be credited to the General 
Fund. Twenty-five percent (25%) of the costs collected under this section shall be used to fund 
a statewide chemical alcohol testing program administered by the Injury Control Section of the 
Department of Health and Human Services. The remaining twenty-five percent (25%) of the 
costs collected under this section shall be remitted to the county for the sole purpose of 
reimbursing the county for jail expenses incurred due to enforcement of the impaired driving 
laws. 

(k) Report to Division. – Except as provided below, the clerk shall mail a report to the Division: 

(1) If the license is revoked indefinitely, within 10 working days of the revocation of the license; 
and 

(2) In all cases, within 10 working days of the return of a license under this section or of the 
termination of a revocation of the driving privilege of a person not currently licensed. 

The report shall identify the person whose license has been revoked, specify the date on which 
his license was revoked, and indicate whether the license has been returned. The report must 
also provide, if applicable, whether the license is revoked indefinitely. No report need be made 
to the Division, however, if there was a surrender of the driver's license issued by the Division, a 
30-day minimum revocation was imposed, and the license was properly returned to the person 
under subsection (h) within five working days after the 30-day period had elapsed. 



(l) Restoration Fee for Unlicensed Persons. – If a person whose license is revoked under this 
section has no valid license, he must pay the restoration fee required by G.S. 20-7 before he 
may apply for a license from the Division. 

(m) Modification of Revocation Order. – Any judicial official presiding over a proceeding under 
this section may issue a modified order if he determines that an inappropriate order has been 
issued. 

(n) Exception for Revoked Licenses. – Notwithstanding any other provision of this section, if the 
judicial official required to issue a revocation order under this section determines that the 
person whose license is subject to revocation under subsection (b): 

(1) Has a currently revoked driver's license; 

(2) Has no limited driving privilege; and 

(3) Will not become eligible for restoration of his license or for a limited driving privilege during 
the period of revocation required by this section,  

the judicial official need not issue a revocation order under this section. In this event the 
judicial official must file in the records of the civil proceeding a copy of any documentary 
evidence and set out in writing all other evidence on which he relies in making his 
determination. 

(o) Designation of Proceedings. – Proceedings under this section are civil actions, and must be 
identified by the caption "In the Matter of ________" and filed as directed by the 
Administrative Office of the Courts. 

(p) Limited Driving Privilege. – A person whose drivers license has been revoked for a specified 
period of 30 or 45 days under this section may apply for a limited driving privilege if: 

(1) At the time of the alleged offense the person held either a valid drivers license or a license 
that had been expired for less than one year; 

(2) Does not have an unresolved pending charge involving impaired driving except the charge 
for which the license is currently revoked under this section or additional convictions of an 
offense involving impaired driving since being charged for the violation for which the license is 
currently revoked under this section; 

(3) The person's license has been revoked for at least 10 days if the revocation is for 30 days or 
30 days if the revocation is for 45 days; and 

(4) The person has obtained a substance abuse assessment from a mental health facility and 
registers for and agrees to participate in any recommended training or treatment program. 



A person whose license has been indefinitely revoked under this section may, after completion 
of 30 days under subsection (e) or the applicable period of time under subdivision (1), (2), or (3) 
of subsection (f), apply for a limited driving privilege. In the case of an indefinite revocation, a 
judge of the division in which the current offense is pending may issue the limited driving 
privilege only if the privilege is necessary to overcome undue hardship and the person meets 
the eligibility requirements of G.S. 20-179.3, except that the requirements in G.S. 
20-179.3(b)(1)c. and G.S. 20-179.3(e) shall not apply. Except as modified in this subsection, the 
provisions of G.S. 20-179.3 relating to the procedure for application and conduct of the hearing 
and the restrictions required or authorized to be included in the limited driving privilege apply 
to applications under this subsection. Any district court judge authorized to hold court in the 
judicial district is authorized to issue such a limited driving privilege. A limited driving privilege 
issued under this section authorizes a person to drive if the person's license is revoked solely 
under this section. If the person's license is revoked for any other reason, the limited driving 
privilege is invalid. (1983, c. 435, s. 14; 1983 (Reg. Sess., 1984), c. 1101, ss. 11-17; 1985, c. 690, 
ss. 1, 2; 1987 (Reg. Sess., 1988), c. 1037, s. 80, c. 1112; 1989, c. 771, ss. 15, 16, 18; 1991, c. 689, 
s. 233.1(a); 1993, c. 285, ss. 5, 6; 1997-379, ss. 3.4-3.8; 1997-443, s. 11A.9; 1997-486, ss. 2-6; 
1998-182, ss. 29, 30; 1999-406, s. 13; 2000-140, s. 103A; 2000-155, s. 15; 2001-487, ss. 6, 7; 
2003-104, s. 1; 2007-323, s. 30.10(e); 2007-493, s. 17.) 

§ 20-13.2.  Grounds for revoking provisional license. 

(a) The Division must revoke the license of a person convicted of violating the provisions of G.S. 
20-138.3 upon receipt of a record of the licensee's conviction. 

(b) If a person is convicted of an offense involving impaired driving and the offense occurs while 
he is less than 21 years old, his license must be revoked under this section in addition to any 
other revocation required or authorized by law. 

(c) If a person willfully refuses to submit to a chemical analysis pursuant to G.S. 20-16.2 while 
he is less than 21 years old, his license must be revoked under this section, in addition to any 
other revocation required or authorized by law. A revocation order entered under authority of 
this subsection becomes effective at the same time as a revocation order issued under G.S. 
20-16.2 for the same willful refusal. 

(c1) Upon receipt of notification from the proper school authority that a person no longer 
meets the requirements for a driving eligibility certificate under G.S. 20-11(n), the Division must 
expeditiously notify the person that his or her permit or license is revoked effective on the 
tenth calendar day after the mailing of the revocation notice. The Division must revoke the 
permit or license of that person on the tenth calendar day after the mailing of the revocation 
notice. Notwithstanding subsection (d) of this section, the length of revocation must last for the 
following periods: 

(1) If the revocation is because of ineligibility for a driving eligibility certificate under G.S. 
20-11(n)(1), then the revocation shall last until the person's eighteenth birthday. 



(2) If the revocation is because of ineligibility for a driving eligibility certificate under G.S. 
20-11(n1), then the revocation shall be for a period of one year. 

For a person whose permit or license was revoked due to ineligibility for a driving eligibility 
certificate under G.S. 20-11(n)(1), the Division must restore a person's permit or license before 
the person's eighteenth birthday, if the person submits to the Division one of the following: 

(1) A high school diploma or its equivalent. 

(2) A driving eligibility certificate as required under G.S. 20-11(n). 

For a person whose permit or license was revoked due to ineligibility for a driving eligibility 
certificate under G.S. 20-11(n1), the Division shall restore a person's permit or license before 
the end of the revocation period, if the person submits to the Division a driving eligibility 
certificate as required under G.S. 20-11(n). 

Notwithstanding any other law, the decision concerning whether a driving eligibility certificate 
was properly issued or improperly denied shall be appealed only as provided under the rules 
adopted in accordance with G.S. 115C-12(28), 115D-5(a3), or 115C-566, whichever is applicable, 
and may not be appealed under this Chapter. 

(c2) The Division must revoke the permit or license of a person under the age of 18 upon 
receiving a record of the person's conviction for malicious use of an explosive or incendiary 
device to damage property (G.S. 14-49(b) and (b1)); conspiracy to injure or damage by use of an 
explosive or incendiary device (G.S. 14-50); making a false report concerning a destructive 
device in a public building (G.S. 14-69.1(c)); perpetrating a hoax concerning a destructive device 
in a public building (G.S. 14-69.2(c)); possessing or carrying a dynamite cartridge, bomb, 
grenade, mine, or powerful explosive on educational property (G.S. 14-269.2(b1)); or causing, 
encouraging, or aiding a minor to possess or carry a dynamite cartridge, bomb, grenade, mine, 
or powerful explosive on educational property (G.S. 14-269.2(c1)). 

(d) The length of revocation under this section shall be one year. Revocations under this section 
run concurrently with any other revocations. 

(e) Before the Division restores a driver's license that has been suspended or revoked under any 
provision of this Article, other than G.S. 20-24.1, the person seeking to have his driver's license 
restored shall submit to the Division proof that he has notified his insurance agent or company 
of his seeking the restoration and that he is financially responsible. Proof of financial 
responsibility shall be in one of the following forms: 

(1) A written certificate or electronically-transmitted facsimile thereof from any insurance 
carrier duly authorized to do business in this State certifying that there is in effect a nonfleet 
private passenger motor vehicle liability policy for the benefit of the person required to furnish 
proof of financial responsibility. The certificate or facsimile shall state the effective date and 



expiration date of the nonfleet private passenger motor vehicle liability policy and shall state 
the date that the certificate or facsimile is issued. The certificate or facsimile shall remain 
effective proof of financial responsibility for a period of 30 consecutive days following the date 
the certificate or facsimile is issued but shall not in and of itself constitute a binder or policy of 
insurance or 

(2) A binder for or policy of nonfleet private passenger motor vehicle liability insurance under 
which the applicant is insured, provided that the binder or policy states the effective date and 
expiration date of the nonfleet private passenger motor vehicle liability policy. 

The preceding provisions of this subsection do not apply to applicants who do not own 
currently registered motor vehicles and who do not operate nonfleet private passenger motor 
vehicles that are owned by other persons and that are not insured under commercial motor 
vehicle liability insurance policies. In such cases, the applicant shall sign a written certificate to 
that effect. Such certificate shall be furnished by the Division and may be incorporated into the 
restoration application form. Any material misrepresentation made by such person on such 
certificate shall be grounds for suspension of that person's license for a period of 90 days. 

For the purposes of this subsection, the term "nonfleet private passenger motor vehicle" has 
the definition ascribed to it in Article 40 of General Statute Chapter 58. 

The Commissioner may require that certificates required by this subsection be on a form 
approved by the Commissioner. The financial responsibility required by this subsection shall be 
kept in effect for not less than three years after the date that the license is restored. Failure to 
maintain financial responsibility as required by this subsection shall be grounds for suspending 
the restored driver's license for a period of thirty (30) days. Nothing in this subsection precludes 
any person from showing proof of financial responsibility in any other manner authorized by 
Articles 9A and 13 of this Chapter. (1983, c. 435, s. 33; 1987, c. 869, s. 12; 1989, c. 436, s. 3; 
1993, c. 285, s. 8; 1995, c. 506, ss. 3, 4, 5; 1997-507, s. 2; 1999-243, s. 3; 1999-257, s. 4.) 

§ 20-16.3A.  Checking stations and roadblocks. 

(a) A law-enforcement agency may conduct checking stations to determine compliance with the 
provisions of this Chapter. If the agency is conducting a checking station for the purposes of 
determining compliance with this Chapter, it must: 

(1) Repealed by Session Laws 2006-253, s. 4, effective December 1, 2006, and applicable to 
offenses committed on or after that date. 

(2) Designate in advance the pattern both for stopping vehicles and for requesting drivers that 
are stopped to produce drivers license, registration, or insurance information. 

(2a) Operate under a written policy that provides guidelines for the pattern, which need not be 
in writing. The policy may be either the agency's own policy, or if the agency does not have a 



written policy, it may be the policy of another law enforcement agency, and may include 
contingency provisions for altering either pattern if actual traffic conditions are different from 
those anticipated, but no individual officer may be given discretion as to which vehicle is 
stopped or, of the vehicles stopped, which driver is requested to produce drivers license, 
registration, or insurance information. If officers of a law enforcement agency are operating 
under another agency's policy, it must be stated in writing. 

(3) Advise the public that an authorized checking station is being operated by having, at a 
minimum, one law enforcement vehicle with its blue light in operation during the conducting of 
the checking station. 

(b) An officer who determines there is a reasonable suspicion that an occupant has violated a 
provision of this Chapter, or any other provision of law, may detain the driver to further 
investigate in accordance with law. The operator of any vehicle stopped at a checking station 
established under this subsection may be requested to submit to an alcohol screening test 
under G.S. 20-16.3 if during the course of the stop the officer determines the driver had 
previously consumed alcohol or has an open container of alcoholic beverage in the vehicle. The 
officer so requesting shall consider the results of any alcohol screening test or the driver's 
refusal in determining if there is reasonable suspicion to investigate further. 

(c) Law enforcement agencies may conduct any type of checking station or roadblock as long as 
it is established and operated in accordance with the provisions of the United States 
Constitution and the Constitution of North Carolina. 

(d) The placement of checkpoints should be random or statistically indicated, and agencies shall 
avoid placing checkpoints repeatedly in the same location or proximity. This subsection shall 
not be grounds for a motion to suppress or a defense to any offense arising out of the 
operation of a checking station. (1983, c. 435, s. 22; 2006-253, s. 4.) 

§ 20-16.2.  Implied consent to chemical analysis; mandatory revocation of license in event of 
refusal; right of driver to request analysis. 

(a) Basis for Officer to Require Chemical Analysis; Notification of Rights. – Any person who 
drives a vehicle on a highway or public vehicular area thereby gives consent to a chemical 
analysis if charged with an implied-consent offense. Any law enforcement officer who has 
reasonable grounds to believe that the person charged has committed the implied-consent 
offense may obtain a chemical analysis of the person. 

Before any type of chemical analysis is administered the person charged shall be taken before a 
chemical analyst authorized to administer a test of a person's breath or a law enforcement 
officer who is authorized to administer chemical analysis of the breath, who shall inform the 
person orally and also give the person a notice in writing that: 



(1) You have been charged with an implied-consent offense. Under the implied-consent law, 
you can refuse any test, but your drivers license will be revoked for one year and could be 
revoked for a longer period of time under certain circumstances, and an officer can compel you 
to be tested under other laws. 

(2) Repealed by Session Laws 2006-253, s. 15, effective December 1, 2006, and applicable to 
offenses committed on or after that date. 

(3) The test results, or the fact of your refusal, will be admissible in evidence at trial. 

(4) Your driving privilege will be revoked immediately for at least 30 days if you refuse any test 
or the test result is 0.08 or more, 0.04 or more if you were driving a commercial vehicle, or 0.01 
or more if you are under the age of 21. 

(5) After you are released, you may seek your own test in addition to this test. 

(6) You may call an attorney for advice and select a witness to view the testing procedures 
remaining after the witness arrives, but the testing may not be delayed for these purposes 
longer than 30 minutes from the time you are notified of these rights. You must take the test at 
the end of 30 minutes even if you have not contacted an attorney or your witness has not 
arrived. 

(a1) Meaning of Terms. – Under this section, an "implied-consent offense" is an offense 
involving impaired driving or an alcohol-related offense made subject to the procedures of this 
section. A person is "charged" with an offense if the person is arrested for it or if criminal 
process for the offense has been issued. 

(b) Unconscious Person May Be Tested. – If a law enforcement officer has reasonable grounds 
to believe that a person has committed an implied-consent offense, and the person is 
unconscious or otherwise in a condition that makes the person incapable of refusal, the law 
enforcement officer may direct the taking of a blood sample or may direct the administration of 
any other chemical analysis that may be effectively performed. In this instance the notification 
of rights set out in subsection (a) and the request required by subsection (c) are not necessary. 

(c) Request to Submit to Chemical Analysis. – A law enforcement officer or chemical analyst 
shall designate the type of test or tests to be given and may request the person charged to 
submit to the type of chemical analysis designated. If the person charged willfully refuses to 
submit to that chemical analysis, none may be given under the provisions of this section, but 
the refusal does not preclude testing under other applicable procedures of law. 

(c1) Procedure for Reporting Results and Refusal to Division. – Whenever a person refuses to 
submit to a chemical analysis, a person has an alcohol concentration of 0.15 or more, or a 
person's driver’s license has an alcohol concentration restriction and the results of the chemical 
analysis establish a violation of the restriction, the law enforcement officer and the chemical 



analyst shall without unnecessary delay go before an official authorized to administer oaths and 
execute an affidavit(s) stating that: 

(1) The person was charged with an implied-consent offense or had an alcohol concentration 
restriction on the driver’s license; 

(2) A law enforcement officer had reasonable grounds to believe that the person had 
committed an implied-consent offense or violated the alcohol concentration restriction on the 
driver’s license; 

(3) Whether the implied-consent offense charged involved death or critical injury to another 
person, if the person willfully refused to submit to chemical analysis; 

(4) The person was notified of the rights in subsection (a); and 

(5) The results of any tests given or that the person willfully refused to submit to a chemical 
analysis. 

If the person's driver’s license has an alcohol concentration restriction, pursuant to G.S. 
20-19(c3), and an officer has reasonable grounds to believe the person has violated a provision 
of that restriction other than violation of the alcohol concentration level, the officer and 
chemical analyst shall complete the applicable sections of the affidavit and indicate the 
restriction which was violated. The officer shall immediately mail the affidavit(s) to the Division. 
If the officer is also the chemical analyst who has notified the person of the rights under 
subsection (a), the officer may perform alone the duties of this subsection. 

(d) Consequences of Refusal; Right to Hearing before Division; Issues. – Upon receipt of a 
properly executed affidavit required by subsection (c1), the Division shall expeditiously notify 
the person charged that the person's license to drive is revoked for 12 months, effective on the 
tenth calendar day after the mailing of the revocation order unless, before the effective date of 
the order, the person requests in writing a hearing before the Division. Except for the time 
referred to in G.S. 20-16.5, if the person shows to the satisfaction of the Division that his or her 
license was surrendered to the court, and remained in the court's possession, then the Division 
shall credit the amount of time for which the license was in the possession of the court against 
the 12-month revocation period required by this subsection. If the person properly requests a 
hearing, the person retains his or her license, unless it is revoked under some other provision of 
law, until the hearing is held, the person withdraws the request, or the person fails to appear at 
a scheduled hearing. The hearing officer may subpoena any witnesses or documents that the 
hearing officer deems necessary. The person may request the hearing officer to subpoena the 
charging officer, the chemical analyst, or both to appear at the hearing if the person makes the 
request in writing at least three days before the hearing. The person may subpoena any other 
witness whom the person deems necessary, and the provisions of G.S. 1A-1, Rule 45, apply to 
the issuance and service of all subpoenas issued under the authority of this section. The hearing 
officer is authorized to administer oaths to witnesses appearing at the hearing. The hearing 



shall be conducted in the county where the charge was brought, and shall be limited to 
consideration of whether: 

(1) The person was charged with an implied-consent offense or the driver had an alcohol 
concentration restriction on the driver’s license pursuant to G.S. 20-19; 

(2) A law enforcement officer had reasonable grounds to believe that the person had 
committed an implied-consent offense or violated the alcohol concentration restriction on the 
driver’s license; 

(3) The implied-consent offense charged involved death or critical injury to another person, if 
this allegation is in the affidavit; 

(4) The person was notified of the person's rights as required by subsection (a); and 

(5) The person willfully refused to submit to a chemical analysis. 

If the Division finds that the conditions specified in this subsection are met, it shall order the 
revocation sustained. If the Division finds that any of the conditions (1), (2), (4), or (5) is not 
met, it shall rescind the revocation. If it finds that condition (3) is alleged in the affidavit but is 
not met, it shall order the revocation sustained if that is the only condition that is not met; in 
this instance subsection (d1) does not apply to that revocation. If the revocation is sustained, 
the person shall surrender his or her license immediately upon notification by the Division. 

(d1) Consequences of Refusal in Case Involving Death or Critical Injury. – If the refusal occurred 
in a case involving death or critical injury to another person, no limited driving privilege may be 
issued. The 12-month revocation begins only after all other periods of revocation have 
terminated unless the person's license is revoked under G.S. 20-28, 20-28.1, 20-19(d), or 
20-19(e). If the revocation is based on those sections, the revocation under this subsection 
begins at the time and in the manner specified in subsection (d) for revocations under this 
section. However, the person's eligibility for a hearing to determine if the revocation under 
those sections should be rescinded is postponed for one year from the date on which the 
person would otherwise have been eligible for the hearing. If the person's driver's license is 
again revoked while the 12-month revocation under this subsection is in effect, that revocation, 
whether imposed by a court or by the Division, may only take effect after the period of 
revocation under this subsection has terminated. 

(e) Right to Hearing in Superior Court. – If the revocation for a willful refusal is sustained after 
the hearing, the person whose license has been revoked has the right to file a petition in the 
superior court district or set of districts defined in G.S. 7A-41.1, where the charges were made, 
within 30 days thereafter for a hearing on the record. The superior court review shall be limited 
to whether there is sufficient evidence in the record to support the Commissioner's findings of 
fact and whether the conclusions of law are supported by the findings of fact and whether the 
Commissioner committed an error of law in revoking the license. 



(e1) Limited Driving Privilege after Six Months in Certain Instances. – A person whose driver's 
license has been revoked under this section may apply for and a judge authorized to do so by 
this subsection may issue a limited driving privilege if: 

(1) At the time of the refusal the person held either a valid driver’s license or a license that had 
been expired for less than one year; 

(2) At the time of the refusal, the person had not within the preceding seven years been 
convicted of an offense involving impaired driving; 

(3) At the time of the refusal, the person had not in the preceding seven years willfully refused 
to submit to a chemical analysis under this section; 

(4) The implied consent offense charged did not involve death or critical injury to another 
person; 

(5) The underlying charge for which the defendant was requested to submit to a chemical 
analysis has been finally disposed of: 

a.         Other than by conviction; or 

b.         By a conviction of impaired driving under G.S. 20-138.1, at a punishment level 
authorizing issuance of a limited driving privilege under G.S. 20-179.3(b), and the defendant has 
complied with at least one of the mandatory conditions of probation listed for the punishment 
level under which the defendant was sentenced; 

(6) Subsequent to the refusal the person has had no unresolved pending charges for or 
additional convictions of an offense involving impaired driving; 

(7) The person's license has been revoked for at least six months for the refusal; and 

(8) The person has obtained a substance abuse assessment from a mental health facility and 
successfully completed any recommended training or treatment program. 

Except as modified in this subsection, the provisions of G.S. 20-179.3 relating to the procedure 
for application and conduct of the hearing and the restrictions required or authorized to be 
included in the limited driving privilege apply to applications under this subsection. If the case 
was finally disposed of in the district court, the hearing shall be conducted in the district court 
district as defined in G.S. 7A-133 in which the refusal occurred by a district court judge. If the 
case was finally disposed of in the superior court, the hearing shall be conducted in the superior 
court district or set of districts as defined in G.S. 7A-41.1 in which the refusal occurred by a 
superior court judge. A limited driving privilege issued under this section authorizes a person to 
drive if the person's license is revoked solely under this section or solely under this section and 



G.S. 20-17(2). If the person's license is revoked for any other reason, the limited driving 
privilege is invalid. 

(f) Notice to Other States as to Nonresidents. – When it has been finally determined under the 
procedures of this section that a nonresident's privilege to drive a motor vehicle in this State 
has been revoked, the Division shall give information in writing of the action taken to the motor 
vehicle administrator of the state of the person's residence and of any state in which the 
person has a license. 

(g) Repealed by Session Laws 1973, c. 914. 

(h) Repealed by Session Laws 1979, c. 423, s. 2. 

(i) Right to Chemical Analysis before Arrest or Charge. – A person stopped or questioned by a 
law enforcement officer who is investigating whether the person may have committed an 
implied consent offense may request the administration of a chemical analysis before any 
arrest or other charge is made for the offense. Upon this request, the officer shall afford the 
person the opportunity to have a chemical analysis of his or her breath, if available, in 
accordance with the procedures required by G.S. 20-139.1(b). The request constitutes the 
person's consent to be transported by the law enforcement officer to the place where the 
chemical analysis is to be administered. Before the chemical analysis is made, the person shall 
confirm the request in writing and shall be notified: 

(1) That the test results will be admissible in evidence and may be used against you in any 
implied consent offense that may arise; 

(2) Your driving privilege will be revoked immediately for at least 30 days if the test result is 
0.08 or more, 0.04 or more if you were driving a commercial vehicle, or 0.01 or more if you are 
under the age of 21. 

(3) That if you fail to comply fully with the test procedures, the officer may charge you with any 
offense for which the officer has probable cause, and if you are charged with an implied 
consent offense, your refusal to submit to the testing required as a result of that charge would 
result in revocation of your driving privilege. The results of the chemical analysis are admissible 
in evidence in any proceeding in which they are relevant. (1963, c. 966, s. 1; 1965, c. 1165; 
1969, c. 1074, s. 1; 1971, c. 619, ss. 3-6; 1973, c. 206, ss. 1, 2; cc. 824, 914; 1975, c. 716, s. 5; 
1977, c. 812; 1979, c. 423, s. 2; 1979, 2nd Sess., c. 1160; 1981, c. 412, s. 4; c. 747, s. 66; 1983, c. 
87; c. 435, s. 11; 1983 (Reg. Sess., 1984), c. 1101, ss. 5-8; 1987, c. 797, s. 3; 1987 (Reg. Sess., 
1988), c. 1037, ss. 76, 77; c. 1112; 1989, c. 771, ss. 13, 14, 18; 1991, c. 689, s. 233.1(c); 1993, c. 
285, ss. 3, 4; 1995, c. 163, s. 1; 1997-379, ss. 3.1-3.3; 1998-182, s. 28; 1999-406, ss. 1, 10; 
2000-155, s. 5; 2006-253, s. 15; 2007-493, ss. 25, 27.) 

§ 20-17.8.  Restoration of a license after certain driving while impaired convictions; ignition 
interlock. 



(a) Scope. – This section applies to a person whose license was revoked as a result of a 
conviction of driving while impaired, G.S. 20-138.1, and: 

(1) The person had an alcohol concentration of 0.15 or more; or 

(2)  The person has been convicted of another offense involving impaired driving, which offense 
occurred within seven years immediately preceding the date of the offense for which the 
person's license has been revoked. 

For purposes of subdivision (1) of this subsection, the results of a chemical analysis, as shown 
by an affidavit or affidavits executed pursuant to G.S. 20-16.2(c1), shall be used by the Division 
to determine that person's alcohol concentration. 

(a1)      (Expires December 1, 2014) Additional Scope. – This section applies to a person whose 
license was revoked as a result of a conviction of habitual impaired driving, G.S. 20-138.5. 

(b)        (Effective until December 1, 2014) Ignition Interlock Required. – Except as provided in 
subsection (l) of this section, when the Division restores the license of a person who is subject 
to this section, in addition to any other restriction or condition, it shall require the person to 
agree to and shall indicate on the person's driver’s license the following restrictions for the 
period designated in subsection (c): 

(1) A restriction that the person may operate only a vehicle that is equipped with a functioning 
ignition interlock system of a type approved by the Commissioner. The Commissioner shall not 
unreasonably withhold approval of an ignition interlock system and shall consult with the 
Division of Purchase and Contract in the Department of Administration to ensure that potential 
vendors are not discriminated against. 

(2) A requirement that the person personally activate the ignition interlock system before 
driving the motor vehicle. 

(3) An alcohol concentration restriction as follows: 

a.         If the ignition interlock system is required pursuant only to subdivision (a)(1) of this 
section, a requirement that the person not drive with an alcohol concentration of 0.04 or 
greater; 

b.         If the ignition interlock system is required pursuant to subdivision (a)(2) or subsection 
(a1) of this section, a requirement that the person not drive with an alcohol concentration of 
greater than 0.00; or 

c.         If the ignition interlock system is required pursuant to subdivision (a)(1) of this section, 
and the person has also been convicted, based on the same set of circumstances, of: (i) driving 
while impaired in a commercial vehicle, G.S. 20-138.2, (ii) driving while less than 21 years old 



after consuming alcohol or drugs, G.S. 20-138.3, (iii) a violation of G.S. 20-141.4, or (iv) 
manslaughter or negligent homicide resulting from the operation of a motor vehicle when the 
offense involved impaired driving, a requirement that the person not drive with an alcohol 
concentration of greater than 0.00. 

(b)        (Effective December 1, 2014) Ignition Interlock Required. – Except as provided in 
subsection (l) of this section, when the Division restores the license of a person who is subject 
to this section, in addition to any other restriction or condition, it shall require the person to 
agree to and shall indicate on the person's driver’s license the following restrictions for the 
period designated in subsection (c): 

(1) A restriction that the person may operate only a vehicle that is equipped with a functioning 
ignition interlock system of a type approved by the Commissioner. The Commissioner shall not 
unreasonably withhold approval of an ignition interlock system and shall consult with the 
Division of Purchase and Contract in the Department of Administration to ensure that potential 
vendors are not discriminated against. 

(2) A requirement that the person personally activate the ignition interlock system before 
driving the motor vehicle. 

(3) An alcohol concentration restriction as follows: 

a.         If the ignition interlock system is required pursuant only to subdivision (a)(1) of this 
section, a requirement that the person not drive with an alcohol concentration of 0.04 or 
greater; 

b.         If the ignition interlock system is required pursuant to subdivision (a)(2) of this section, a 
requirement that the person not drive with an alcohol concentration of greater than 0.00; or 

c.         If the ignition interlock system is required pursuant to subdivision (a)(1) of this section, 
and the person has also been convicted, based on the same set of circumstances, of: (i) driving 
while impaired in a commercial vehicle, G.S. 20-138.2, (ii) driving while less than 21 years old 
after consuming alcohol or drugs, G.S. 20-138.3, (iii) a violation of G.S. 20-141.4, or (iv) 
manslaughter or negligent homicide resulting from the operation of a motor vehicle when the 
offense involved impaired driving, a requirement that the person not drive with an alcohol 
concentration of greater than 0.00. 

(c) Length of Requirement. – The requirements of subsection (b) shall remain in effect for: 

(1) One year from the date of restoration if the original revocation period was one year; 

(2) Three years from the date of restoration if the original revocation period was four years; or 



(3) Seven years from the date of restoration if the original revocation was a permanent 
revocation. 

(c1) Vehicles Subject to Requirement. – A person subject to this section shall have all registered 
vehicles owned by that person equipped with a functioning ignition interlock system of a type 
approved by the Commissioner, unless the Division determines that one or more specific 
registered vehicles owned by that person are relied upon by another member of that person's 
family for transportation and that the vehicle is not in the possession of the person subject to 
this section. 

(d) Effect of Limited Driving Privileges. – If the person was eligible for and received a limited 
driving privilege under G.S. 20-179.3, with the ignition interlock requirement contained in G.S. 
20-179.3(g5), the period of time for which that limited driving privilege was held shall be 
applied towards the requirements of subsection (c). 

(e) Notice of Requirement. – When a court reports to the Division a conviction of a person who 
is subject to this section, the Division must send the person written notice of the requirements 
of this section and of the consequences of failing to comply with these requirements. The 
notification must include a statement that the person may contact the Division for information 
on obtaining and having installed an ignition interlock system of a type approved by the 
Commissioner. 

(f) Effect of Violation of Restriction. – A person subject to this section who violates any of the 
restrictions of this section commits the offense of driving while license revoked under G.S. 
20-28(a) and is subject to punishment and license revocation as provided in that section. If a 
law enforcement officer has reasonable grounds to believe that a person subject to this section 
has consumed alcohol while driving or has driven while he has remaining in his body any 
alcohol previously consumed, the suspected offense of driving while license is revoked is an 
alcohol-related offense subject to the implied-consent provisions of G.S. 20-16.2. If a person 
subject to this section is charged with driving while license revoked by violating a condition of 
subsection (b) of this section, and a judicial official determines that there is probable cause for 
the charge, the person's license is suspended pending the resolution of the case, and the 
judicial official must require the person to surrender the license. The judicial official must also 
notify the person that he is not entitled to drive until his case is resolved. An alcohol 
concentration report from the ignition interlock system shall not be admissible as evidence of 
driving while license revoked, nor shall it be admissible in an administrative revocation 
proceeding as provided in subsection (g) of this section, unless the person operated a vehicle 
when the ignition interlock system indicated an alcohol concentration in violation of the 
restriction placed upon the person by subdivision (b)(3) of this section. If a person subject to 
this section is charged with driving while license revoked by violating the requirements of 
subsection (c1) of this section, and no other violation of this section is alleged, the court may 
make a determination at the hearing of the case that the vehicle, on which the ignition 
interlock system was not installed, was relied upon by another member of that person's family 
for transportation and that the vehicle was not in the possession of the person subject to this 



section, and therefore the vehicle was not required to be equipped with a functioning ignition 
interlock system. If the court determines that the vehicle was not required to be equipped with 
a functioning ignition interlock system and the person subject to this section has committed no 
other violation of this section, the court shall find the person not guilty of driving while license 
revoked. 

(g) Effect of Violation of Restriction When Driving While License Revoked Not Charged. – A 
person subject to this section who violates any of the restrictions of this section, but is not 
charged or convicted of driving while license revoked pursuant to G.S. 20-28(a), shall have the 
person's license revoked by the Division for a period of one year. 

(h) Beginning of Revocation Period. – If the original period of revocation was imposed pursuant 
to G.S. 20-19(d) or (e), any remaining period of the original revocation, prior to its reduction, 
shall be reinstated and the revocation required by subsection (f) or (g) of this section begins 
after all other periods of revocation have terminated. 

(i) Notification of Revocation. – If the person's license has not already been surrendered to the 
court, the Division must expeditiously notify the person that the person's license to drive is 
revoked pursuant to subsection (f) or (g) of this section effective on the tenth calendar day 
after the mailing of the revocation order. 

(j) Right to Hearing Before Division; Issues. – If the person's license is revoked pursuant to 
subsection (g) of this section, before the effective date of the order issued under subsection (i) 
of this section, the person may request in writing a hearing before the Division. Except for the 
time referred to in G.S. 20-16.5, if the person shows to the satisfaction of the Division that the 
person's license was surrendered to the court and remained in the court's possession, then the 
Division shall credit the amount of time for which the license was in the possession of the court 
against the revocation period required by subsection (g) of this section. If the person properly 
requests a hearing, the person retains the person's license, unless it is revoked under some 
other provision of law, until the hearing is held, the person withdraws the request, or the 
person fails to appear at a scheduled hearing. The hearing officer may subpoena any witnesses 
or documents that the hearing officer deems necessary. The person may request the hearing 
officer to subpoena the charging officer, the chemical analyst, or both to appear at the hearing 
if the person makes the request in writing at least three days before the hearing. The person 
may subpoena any other witness whom the person deems necessary, and the provisions of G.S. 
1A-1, Rule 45, apply to the issuance and service of all subpoenas issued under the authority of 
this section. The hearing officer is authorized to administer oaths to witnesses appearing at the 
hearing. The hearing must be conducted in the county where the charge was brought, and must 
be limited to consideration of whether: 

(1) The driver’s license of the person had an ignition interlock requirement; and 

(2) The person: 



a.         Was driving a vehicle that was not equipped with a functioning ignition interlock system; 
or 

b.         Did not personally activate the ignition interlock system before driving the vehicle; or 

c.         Drove the vehicle in violation of an applicable alcohol concentration restriction 
prescribed by subdivision (b)(3) of this section. 

If the Division finds that the conditions specified in this subsection are met, it must order the 
revocation sustained. If the Division finds that the condition of subdivision (1) is not met, or 
that none of the conditions of subdivision (2) are met, it must rescind the revocation. If the 
revocation is sustained, the person must surrender the person's license immediately upon 
notification by the Division. If the revocation is sustained, the person may appeal the decision 
of the Division pursuant to G.S. 20-25. 

(k) Restoration After Violation. – When the Division restores the license of a person whose 
license was revoked pursuant to subsection (f) or (g) of this section and the revocation occurred 
prior to completion of time period required by subsection (c) of this section, in addition to any 
other restriction or condition, it shall require the person to comply with the conditions of 
subsection (b) of this section until the person has complied with those conditions for the 
cumulative period of time as set forth in subsection (c) of this section. The period of time for 
which the person successfully complied with subsection (b) of this section prior to revocation 
pursuant to subsection (f) or (g) of this section shall be applied towards the requirements of 
subsection (c) of this section. 

(l) Medical Exception to Requirement. – A person subject to this section who has a medically 
diagnosed physical condition that makes the person incapable of personally activating an 
ignition interlock system may request an exception to the requirements of this section from the 
Division. The Division shall not issue an exception to this section unless the person has 
submitted to a physical examination by two or more physicians or surgeons duly licensed to 
practice medicine in this State or in any other state of the United States and unless such 
examining physicians or surgeons have completed and signed a certificate in the form 
prescribed by the Division. Such certificate shall be devised by the Commissioner with the 
advice of those qualified experts in the field of diagnosing and treating physical disorders that 
the Commissioner may select and shall be designed to elicit the maximum medical information 
necessary to aid in determining whether or not the person is capable of personally activating an 
ignition interlock system. The certificate shall contain a waiver of privilege and the 
recommendation of the examining physician to the Commissioner as to whether the person is 
capable of personally activating an ignition interlock system. 

The Commissioner is not bound by the recommendations of the examining physicians but shall 
give fair consideration to such recommendations in acting upon the request for medical 
exception, the criterion being whether or not, upon all the evidence, it appears that the person 



is in fact incapable of personally activating an ignition interlock system. The burden of proof of 
such fact is upon the person seeking the exception. 

Whenever an exception is denied by the Commissioner, such denial may be reviewed by a 
reviewing board upon written request of the person seeking the exception filed with the 
Division within 10 days after receipt of such denial. The composition, procedures, and review of 
the reviewing board shall be as provided in G.S. 20-9(g)(4).  (1999-406, s. 3; 2000-155, ss. 1-3; 
2001-487, s. 8; 2006-253, ss. 22.3, 22.4; 2007-493, ss. 5, 10, 28; 2009-369, ss. 5, 6.) 

§ 20-179.  Sentencing hearing after conviction for impaired driving; determination of grossly 
aggravating and aggravating and mitigating factors; punishments. 

(a) Sentencing Hearing Required. – After a conviction under G.S. 20-138.1, G.S. 20-138.2, a 
second or subsequent conviction under G.S. 20-138.2A, or a second or subsequent conviction 
under G.S. 20-138.2B, or when any of those offenses are remanded back to district court after 
an appeal to superior court, the judge shall hold a sentencing hearing to determine whether 
there are aggravating or mitigating factors that affect the sentence to be imposed. 

(1) The court shall consider evidence of aggravating or mitigating factors present in the offense 
that make an aggravated or mitigated sentence appropriate. The State bears the burden of 
proving beyond a reasonable doubt that an aggravating factor exists, and the offender bears 
the burden of proving by a preponderance of the evidence that a mitigating factor exists. 

(2) Before the hearing the prosecutor shall make all feasible efforts to secure the defendant's 
full record of traffic convictions, and shall present to the judge that record for consideration in 
the hearing. Upon request of the defendant, the prosecutor shall furnish the defendant or his 
attorney a copy of the defendant's record of traffic convictions at a reasonable time prior to the 
introduction of the record into evidence. In addition, the prosecutor shall present all other 
appropriate grossly aggravating and aggravating factors of which he is aware, and the 
defendant or his attorney may present all appropriate mitigating factors. In every instance in 
which a valid chemical analysis is made of the defendant, the prosecutor shall present evidence 
of the resulting alcohol concentration. 

(a1) Jury Trial in Superior Court; Jury Procedure if Trial Bifurcated. – 

(1) Notice. – If the defendant appeals to superior court, and the State intends to use one or 
more aggravating factors under subsections (c) or (d) of this section, the State must provide the 
defendant with notice of its intent. The notice shall be provided no later than 10 days prior to 
trial and shall contain a plain and concise factual statement indicating the factor or factors it 
intends to use under the authority of subsections (c) and (d) of this section. The notice must list 
all the aggravating factors that the State seeks to establish. 

(2) Aggravating factors. – The defendant may admit to the existence of an aggravating factor, 
and the factor so admitted shall be treated as though it were found by a jury pursuant to the 



procedures in this section. If the defendant does not so admit, only a jury may determine if an 
aggravating factor is present. The jury impaneled for the trial may, in the same trial, also 
determine if one or more aggravating factors is present, unless the court determines that the 
interests of justice require that a separate sentencing proceeding be used to make that 
determination. If the court determines that a separate proceeding is required, the proceeding 
shall be conducted by the trial judge before the trial jury as soon as practicable after the guilty 
verdict is returned. The State bears the burden of proving beyond a reasonable doubt that an 
aggravating factor exists, and the offender bears the burden of proving by a preponderance of 
the evidence that a mitigating factor exists. 

(3) Convening the jury. –  If prior to the time that the trial jury begins its deliberations on the 
issue of whether one or more aggravating factors exist, any juror dies, becomes incapacitated 
or disqualified, or is discharged for any reason, an alternate juror shall become a part of the jury 
and serve in all respects as those selected on the regular trial panel. An alternate juror shall 
become a part of the jury in the order in which the juror was selected. If the trial jury is unable 
to reconvene for a hearing on the issue of whether one or more aggravating factors exist after 
having determined the guilt of the accused, the trial judge shall impanel a new jury to 
determine the issue. 

(4) Jury selection. –  A jury selected to determine whether one or more aggravating factors exist 
shall be selected in the same manner as juries are selected for the trial of criminal cases. 

(a2) Jury Trial on Aggravating Factors in Superior Court. 

(1) Defendant admits aggravating factor only. – If the defendant admits that an aggravating 
factor exists, but pleads not guilty to the underlying charge, a jury shall be impaneled to dispose 
of the charge only. In that case, evidence that relates solely to the establishment of an 
aggravating factor shall not be admitted in the trial. 

(2) Defendant pleads guilty to the charge only. –  If the defendant pleads guilty to the charge, 
but contests the existence of one or more aggravating factors, a jury shall be impaneled to 
determine if the aggravating factor or factors exist. 

(b) Repealed by Session Laws 1983, c. 435, s. 29. 

(c)  Determining Existence of Grossly Aggravating Factors. – At the sentencing hearing, based 
upon the evidence presented at trial and in the hearing, the judge, or the jury in superior court, 
must first determine whether there are any grossly aggravating factors in the case. Whether a 
prior conviction exists under subdivision (1) of this subsection, or whether a conviction exists 
under subdivision (d)(5) of this section, shall be matters to be determined by the judge, and not 
the jury, in district or superior court. If the sentencing hearing is for a case remanded back to 
district court from superior court, the judge shall determine whether the defendant has been 
convicted of any offense that was not considered at the initial sentencing hearing and impose 
the appropriate sentence under this section. The judge must impose the Level One punishment 



under subsection (g) of this section if it is determined that two or more grossly aggravating 
factors apply. The judge must impose the Level Two punishment under subsection (h) of this 
section if it is determined that only one of the grossly aggravating factors applies. The grossly 
aggravating factors are: 

(1) A prior conviction for an offense involving impaired driving if: 

a. The conviction occurred within seven years before the date of the offense for which the 
defendant is being sentenced; or 

b. The conviction occurs after the date of the offense for which the defendant is presently 
being sentenced, but prior to or contemporaneously with the present sentencing; or 

c. The conviction occurred in district court; the case was appealed to superior court; the 
appeal has been withdrawn, or the case has been remanded back to district court; and a 
new sentencing hearing has not been held pursuant to G.S. 20-38.7. 

Each prior conviction is a separate grossly aggravating factor. 

(2) Driving by the defendant at the time of the offense while his driver's license was revoked 
under G.S. 20-28, and the revocation was an impaired driving revocation under G.S. 20-28.2(a). 

(3) Serious injury to another person caused by the defendant's impaired driving at the time of 
the offense. 

(4) Driving by the defendant while a child under the age of 16 years was in the vehicle at the 
time of the offense. 

In imposing a Level One or Two punishment, the judge may consider the aggravating and 
mitigating factors in subsections (d) and (e) in determining the appropriate sentence. If there 
are no grossly aggravating factors in the case, the judge must weigh all aggravating and 
mitigating factors and impose punishment as required by subsection (f). 

(c1) Written Findings. – The court shall make findings of the aggravating and mitigating factors 
present in the offense. If the jury finds factors in aggravation, the court shall ensure that those 
findings are entered in the court's determination of sentencing factors form or any comparable 
document used to record the findings of sentencing factors. Findings shall be in writing. 

(d) Aggravating Factors to Be Weighed. – The judge, or the jury in superior court, shall 
determine before sentencing under subsection (f) whether any of the aggravating factors listed 
below apply to the defendant. The judge shall weigh the seriousness of each aggravating factor 
in the light of the particular circumstances of the case. The factors are: 

(1) Gross impairment of the defendant's faculties while driving or an alcohol concentration of 
0.15 or more within a relevant time after the driving. For purposes of this subdivision, the 
results of a chemical analysis presented at trial or sentencing shall be sufficient to prove the 



person's alcohol concentration, shall be conclusive, and shall not be subject to modification by 
any party, with or without approval by the court. 

(2) Especially reckless or dangerous driving. 

(3) Negligent driving that led to a reportable accident. 

(4) Driving by the defendant while his driver's license was revoked. 

(5) Two or more prior convictions of a motor vehicle offense not involving impaired driving for 
which at least three points are assigned under G.S. 20-16 or for which the convicted person's 
license is subject to revocation, if the convictions occurred within five years of the date of the 
offense for which the defendant is being sentenced, or one or more prior convictions of an 
offense involving impaired driving that occurred more than seven years before the date of the 
offense for which the defendant is being sentenced. 

(6) Conviction under G.S. 20-141.5 of speeding by the defendant while fleeing or attempting to 
elude apprehension. 

(7) Conviction under G.S. 20-141 of speeding by the defendant by at least 30 miles per hour 
over the legal limit. 

(8) Passing a stopped school bus in violation of G.S. 20-217. 

(9) Any other factor that aggravates the seriousness of the offense. 

Except for the factor in subdivision (5) the conduct constituting the aggravating factor shall 
occur during the same transaction or occurrence as the impaired driving offense. 

(e) Mitigating Factors to Be Weighed. – The judge shall also determine before sentencing under 
subsection (f) whether any of the mitigating factors listed below apply to the defendant. The 
judge shall weigh the degree of mitigation of each factor in light of the particular circumstances 
of the case. The factors are: 

(1) Slight impairment of the defendant's faculties resulting solely from alcohol, and an alcohol 
concentration that did not exceed 0.09 at any relevant time after the driving. 

(2) Slight impairment of the defendant's faculties, resulting solely from alcohol, with no 
chemical analysis having been available to the defendant. 

(3) Driving at the time of the offense that was safe and lawful except for the impairment of the 
defendant's faculties. 



(4) A safe driving record, with the defendant's having no conviction for any motor vehicle 
offense for which at least four points are assigned under G.S. 20-16 or for which the person's 
license is subject to revocation within five years of the date of the offense for which the 
defendant is being sentenced. 

(5) Impairment of the defendant's faculties caused primarily by a lawfully prescribed drug for an 
existing medical condition, and the amount of the drug taken was within the prescribed dosage. 

(6) The defendant's voluntary submission to a mental health facility for assessment after he was 
charged with the impaired driving offense for which he is being sentenced, and, if 
recommended by the facility, his voluntary participation in the recommended treatment. 

(6a) Completion of a substance abuse assessment, compliance with its recommendations, and 
simultaneously maintaining 60 days of continuous abstinence from alcohol consumption, as 
proven by a continuous alcohol monitoring system. The continuous alcohol monitoring system 
shall be of a type approved by the Department of Correction. 

(7) Any other factor that mitigates the seriousness of the offense. 

Except for the factors in subdivisions (4), (6), (6a), and (7), the conduct constituting the 
mitigating factor shall occur during the same transaction or occurrence as the impaired driving 
offense. 

(f) Weighing the Aggravating and Mitigating Factors. – If the judge or the jury in the sentencing 
hearing determines that there are no grossly aggravating factors, the judge shall weigh all 
aggravating and mitigating factors listed in subsections (d) and (e). If the judge determines that: 

(1) The aggravating factors substantially outweigh any mitigating factors, the judge shall note in 
the judgment the factors found and his finding that the defendant is subject to the Level Three 
punishment and impose a punishment within the limits defined in subsection (i). 

(2) There are no aggravating and mitigating factors, or that aggravating factors are substantially 
counterbalanced by mitigating factors, the judge shall note in the judgment any factors found 
and the finding that the defendant is subject to the Level Four punishment and impose a 
punishment within the limits defined in subsection (j). 

(3) The mitigating factors substantially outweigh any aggravating factors, the judge shall note in 
the judgment the factors found and his finding that the defendant is subject to the Level Five 
punishment and impose a punishment within the limits defined in subsection (k). 

It is not a mitigating factor that the driver of the vehicle was suffering from alcoholism, drug 
addiction, diminished capacity, or mental disease or defect. Evidence of these matters may be 
received in the sentencing hearing, however, for use by the judge in formulating terms and 
conditions of sentence after determining which punishment level shall be imposed. 



(f1) Aider and Abettor Punishment. – Notwithstanding any other provisions of this section, a 
person convicted of impaired driving under G.S. 20-138.1 under the common law concept of 
aiding and abetting is subject to Level Five punishment. The judge need not make any findings 
of grossly aggravating, aggravating, or mitigating factors in such cases. 

(f2) Limit on Consolidation of Judgments. – Except as provided in subsection (f1), in each charge 
of impaired driving for which there is a conviction the judge shall determine if the sentencing 
factors described in subsections (c), (d) and (e) are applicable unless the impaired driving 
charge is consolidated with a charge carrying a greater punishment. Two or more impaired 
driving charges may not be consolidated for judgment. 

(g) Level One Punishment. – A defendant subject to Level One punishment may be fined up to 
four thousand dollars ($4,000) and shall be sentenced to a term of imprisonment that includes 
a minimum term of not less than 30 days and a maximum term of not more than 24 months. 
The term of imprisonment may be suspended only if a condition of special probation is imposed 
to require the defendant to serve a term of imprisonment of at least 30 days. If the defendant is 
placed on probation, the judge shall impose a requirement that the defendant obtain a 
substance abuse assessment and the education or treatment required by G.S. 20-17.6 for the 
restoration of a driver’s license and as a condition of probation. The judge may impose any 
other lawful condition of probation. 

(h) Level Two Punishment. – A defendant subject to Level Two punishment may be fined up to 
two thousand dollars ($2,000) and shall be sentenced to a term of imprisonment that includes a 
minimum term of not less than seven days and a maximum term of not more than 12 months. 
The term of imprisonment may be suspended only if a condition of special probation is imposed 
to require the defendant to serve a term of imprisonment of at least seven days. If the 
defendant is placed on probation, the judge shall impose a requirement that the defendant 
obtain a substance abuse assessment and the education or treatment required by G.S. 20-17.6 
for the restoration of a driver’s license and as a condition of probation. The judge may impose 
any other lawful condition of probation. 

(h1) The judge may impose, as a condition of probation for defendants subject to Level One or 
Level Two punishments, that the defendant abstain from alcohol consumption for a minimum 
of 30 days, to a maximum of 60 days, as verified by a continuous alcohol monitoring system. 
The total cost to the defendant for the continuous alcohol monitoring system may not exceed 
one thousand dollars ($1,000). The defendant's abstinence from alcohol shall be verified by a 
continuous alcohol monitoring system of a type approved by the Department of Correction. 

(h2) Notwithstanding the provisions of subsection (h1), if the court finds, upon good cause 
shown, that the defendant should not be required to pay the costs of the continuous alcohol 
monitoring system, the court shall not impose the use of a continuous alcohol monitoring 
system unless the local governmental entity responsible for the incarceration of the defendant 
in the local confinement facility agrees to pay the costs of the system. 



(h3) Any fees or costs paid pursuant to subsections (h1) or (h2) of this section shall be paid to 
the clerk of court for the county in which the judgment was entered or the deferred 
prosecution agreement was filed. Fees or costs collected under this subsection shall be 
transmitted to the entity providing the continuous alcohol monitoring system. 

(i) Level Three Punishment. – A defendant subject to Level Three punishment may be fined up 
to one thousand dollars ($1,000) and shall be sentenced to a term of imprisonment that 
includes a minimum term of not less than 72 hours and a maximum term of not more than six 
months. The term of imprisonment may be suspended. However, the suspended sentence shall 
include the condition that the defendant: 

(1) Be imprisoned for a term of at least 72 hours as a condition of special probation; or 

(2) Perform community service for a term of at least 72 hours; or 

(3) Repealed by Session Laws 2006-253, s. 23, effective December 1, 2006, and applicable to 
offenses committed on or after that date. 

(4) Any combination of these conditions. 

If the defendant is placed on probation, the judge shall impose a requirement that the 
defendant obtain a substance abuse assessment and the education or treatment required by 
G.S. 20-17.6 for the restoration of a driver’s license and as a condition of probation. The judge 
may impose any other lawful condition of probation. 

(j) Level Four Punishment. – A defendant subject to Level Four punishment may be fined up to 
five hundred dollars ($500.00) and shall be sentenced to a term of imprisonment that includes a 
minimum term of not less than 48 hours and a maximum term of not more than 120 days. The 
term of imprisonment may be suspended. However, the suspended sentence shall include the 
condition that the defendant: 

(1) Be imprisoned for a term of 48 hours as a condition of special probation; or 

(2) Perform community service for a term of 48 hours; or 

(3) Repealed by Session Laws 2006-253, s. 23, effective December 1, 2006, and applicable to 
offenses committed on or after that date. 

(4) Any combination of these conditions. 

If the defendant is placed on probation, the judge shall impose a requirement that the 
defendant obtain a substance abuse assessment and the education or treatment required by 
G.S. 20-17.6 for the restoration of a driver’s license and as a condition of probation. The judge 
may impose any other lawful condition of probation. 



(k) Level Five Punishment. – A defendant subject to Level Five punishment may be fined up to 
two hundred dollars ($200.00) and shall be sentenced to a term of imprisonment that includes 
a minimum term of not less than 24 hours and a maximum term of not more than 60 days. The 
term of imprisonment may be suspended. However, the suspended sentence shall include the 
condition that the defendant: 

(1) Be imprisoned for a term of 24 hours as a condition of special probation; or 

(2) Perform community service for a term of 24 hours; or 

(3) Repealed by Session Laws 2006-253, s. 23, effective December 1, 2006, and applicable to 
offenses committed on or after that date. 

(4) Any combination of these conditions. 

If the defendant is placed on probation, the judge shall impose a requirement that the 
defendant obtain a substance abuse assessment and the education or treatment required by 
G.S. 20-17.6 for the restoration of a driver’s license and as a condition of probation. The judge 
may impose any other lawful condition of probation. 

(k1) Credit for Inpatient Treatment. – Pursuant to G.S. 15A-1351(a), the judge may order that a 
term of imprisonment imposed as a condition of special probation under any level of 
punishment be served as an inpatient in a facility operated or licensed by the State for the 
treatment of alcoholism or substance abuse where the defendant has been accepted for 
admission or commitment as an inpatient. The defendant shall bear the expense of any 
treatment unless the trial judge orders that the costs be absorbed by the State. The judge may 
impose restrictions on the defendant's ability to leave the premises of the treatment facility 
and require that the defendant follow the rules of the treatment facility. The judge may credit 
against the active sentence imposed on a defendant the time the defendant was an inpatient at 
the treatment facility, provided such treatment occurred after the commission of the offense 
for which the defendant is being sentenced. This section shall not be construed to limit the 
authority of the judge in sentencing under any other provisions of law. 

(l) Repealed by Session Laws 1989, c. 691. 

(m) Repealed by Session Laws 1995, c. 496, s. 2. 

(n) Time Limits for Performance of Community Service. – If the judgment requires the 
defendant to perform a specified number of hours of community service, a minimum of 24 
hours must be ordered. 

(o) Evidentiary Standards; Proof of Prior Convictions. – In the sentencing hearing, the State shall 
prove any grossly aggravating or aggravating factor beyond a reasonable doubt, and the 
defendant shall prove any mitigating factor by the greater weight of the evidence. Evidence 



adduced by either party at trial may be utilized in the sentencing hearing. Except as modified by 
this section, the procedure in G.S. 15A-1334(b) governs. The judge may accept any evidence as 
to the presence or absence of previous convictions that he finds reliable but he shall give prima 
facie effect to convictions recorded by the Division or any other agency of the State of North 
Carolina. A copy of such conviction records transmitted by the police information network in 
general accordance with the procedure authorized by G.S. 20-26(b) is admissible in evidence 
without further authentication. If the judge decides to impose an active sentence of 
imprisonment that would not have been imposed but for a prior conviction of an offense, the 
judge shall afford the defendant an opportunity to introduce evidence that the prior conviction 
had been obtained in a case in which he was indigent, had no counsel, and had not waived his 
right to counsel. If the defendant proves by the preponderance of the evidence all three above 
facts concerning the prior case, the conviction may not be used as a grossly aggravating or 
aggravating factor. 

(p) Limit on Amelioration of Punishment. – For active terms of imprisonment imposed under 
this section: 

(1) The judge may not give credit to the defendant for the first 24 hours of time spent in 
incarceration pending trial. 

(2) The defendant shall serve the mandatory minimum period of imprisonment and good or 
gain time credit may not be used to reduce that mandatory minimum period. 

(3) The defendant may not be released on parole unless he is otherwise eligible, has served the 
mandatory minimum period of imprisonment, and has obtained a substance abuse assessment 
and completed any recommended treatment or training program or is paroled into a residential 
treatment program. 

With respect to the minimum or specific term of imprisonment imposed as a condition of 
special probation under this section, the judge may not give credit to the defendant for the first 
24 hours of time spent in incarceration pending trial. 

(q) Repealed by Session Laws 1991, c. 726, s. 20. 

(r)  Supervised Probation Terminated. – Unless a judge in his discretion determines that 
supervised probation is necessary, and includes in the record that he has received evidence and 
finds as a fact that supervised probation is necessary, and states in his judgment that 
supervised probation is necessary, a defendant convicted of an offense of impaired driving shall 
be placed on unsupervised probation if he meets three conditions. These conditions are that he 
has not been convicted of an offense of impaired driving within the seven years preceding the 
date of this offense for which he is sentenced, that the defendant is sentenced under 
subsections (i), (j), and (k) of this section, and has obtained any necessary substance abuse 
assessment and completed any recommended treatment or training program. 



When a judge determines in accordance with the above procedures that a defendant should be 
placed on supervised probation, the judge shall authorize the probation officer to modify the 
defendant's probation by placing the defendant on unsupervised probation upon the 
completion by the defendant of the following conditions of his suspended sentence: 

(1) Community service; or 

(2) Repealed by Session Laws 1995 c. 496, s. 2. 

(3) Payment of any fines, court costs, and fees; or 

(4) Any combination of these conditions. 

(s) Method of Serving Sentence. – The judge in his discretion may order a term of imprisonment 
to be served on weekends, even if the sentence cannot be served in consecutive sequence. 
However, if the defendant is ordered to a term of 48 hours or more, or has 48 hours or more 
remaining on a term of imprisonment, the defendant shall be required to serve 48 continuous 
hours of imprisonment to be given credit for time served. 

(1) Credit for any jail time shall only be given hour for hour for time actually served. The jail 
shall maintain a log showing number of hours served. 

(2) The defendant shall be refused entrance and shall be reported back to court if the 
defendant appears at the jail and has remaining in his body any alcohol as shown by an alcohol 
screening device or controlled substance previously consumed, unless lawfully obtained and 
taken in therapeutically appropriate amounts. 

(3) If a defendant has been reported back to court under subdivision (2) of this subsection, the 
court shall hold a hearing. The defendant shall be ordered to serve his jail time immediately and 
shall not be eligible to serve jail time on weekends if the court determines that, at the time of 
his entrance to the jail, 

a. The defendant had previously consumed alcohol in his body as shown by an alcohol 
screening device, or 

b. The defendant had a previously consumed controlled substance in his body. 

It shall be a defense to an immediate service of sentence of jail time and ineligibility for 
weekend service of jail time if the court determines that alcohol or controlled substance was 
lawfully obtained and was taken in therapeutically appropriate amounts. 

(t) Repealed by Session Laws 1995, c. 496, s. 2.  (1937, c. 407, s. 140; 1947, c. 1067, s. 18; 1967, 
c. 510; 1969, c. 50; c. 1283, ss. 1-5; 1971, c. 619, s. 16; c. 1133, s. 1; 1975, c. 716, s. 5; 1977, c. 
125; 1977, 2nd Sess., c. 1222, s. 1; 1979, c. 453, ss. 1, 2; c. 903, ss. 1, 2; 1981, c. 466, ss. 4-6; 



1983, c. 435, s. 29; 1983 (Reg. Sess., 1984), c. 1101, ss. 21-29, 36; 1985, c. 706, s. 1; 1985 (Reg. 
Sess., 1986), c. 1014, s. 201(d); 1987, c. 139; c. 352, s. 1; c. 797, ss. 1, 2; 1989, c. 548, ss. 1, 2; c. 
691, ss. 1-3, 4.1; 1989 (Reg. Sess., 1990), c. 1031, ss. 1, 2; c. 1039, s. 6; 1991, c. 636, s. 19(b), (c); 
c. 726, ss. 20, 21; 1993, c. 285, s. 9; 1995, c. 191, s. 3; c. 496, ss. 2-7; c. 506, ss. 11-13; 1997-379, 
ss. 2.1-2.8; 1997-443, s. 19.26(c); 1998-182, ss. 25, 31-35; 2006-253, s. 23; 2007-165, ss. 2, 3; 
2007-493, ss. 6, 20, 26; 2009-372, s. 14; 2010-97, s. 2.) 

§ 20-138.4.  Requirement that prosecutor explain reduction or dismissal of charge in 
implied-consent case. 

(a) Any prosecutor shall enter detailed facts in the record of any case subject to the 
implied-consent law or involving driving while license revoked for impaired driving as defined in 
G.S. 20-28.2 explaining orally in open court and in writing the reasons for his action if he: 

(1) Enters a voluntary dismissal; or 

(2) Accepts a plea of guilty or no contest to a lesser included offense; or 

(3) Substitutes another charge, by statement of charges or otherwise, if the substitute charge 
carries a lesser mandatory minimum punishment or is not a case subject to the implied-consent 
law; or 

(4) Otherwise takes a discretionary action that effectively dismisses or reduces the original 
charge in a case subject to the implied-consent law. 

General explanations such as "interests of justice" or "insufficient evidence" are not sufficiently 
detailed to meet the requirements of this section. 

(b) The written explanation shall be signed by the prosecutor taking the action on a form 
approved by the Administrative Office of the Courts and shall contain, at a minimum: 

(1) The alcohol concentration or the fact that the driver refused. 

(2) A list of all prior convictions of implied-consent offenses or driving while license revoked. 

(3) Whether the driver had a valid driver’s license or privilege to drive in this State as indicated 
by the Division's records. 

(4) A statement that a check of the database of the Administrative Office of the Courts revealed 
whether any other charges against the defendant were pending. 

(5) The elements that the prosecutor believes in good faith can be proved, and a list of those 
elements that the prosecutor cannot prove and why. 



(6) The name and agency of the charging officer and whether the officer is available. 

(7) Any reason why the charges are dismissed. 

(c)  (See Editor's note on effective date) A copy of the form required in subsection (b) of this 
section shall be sent to the head of the law enforcement agency that employed the charging 
officer, to the district attorney who employs the prosecutor, and filed in the court file. The 
Administrative Office of the Courts shall electronically record this data in its database and make 
it available upon request. (1983, c. 435, s. 25; 1987 (Reg. Sess., 1988), c. 1112; 1989, c. 771, s. 
18; 2006-253, s. 19; 2007-493, s. 16.) 

§ 20-138.3.  Driving by person less than 21 years old after consuming alcohol or drugs. 

(a) Offense. – It is unlawful for a person less than 21 years old to drive a motor vehicle on a 
highway or public vehicular area while consuming alcohol or at any time while he has remaining 
in his body any alcohol or controlled substance previously consumed, but a person less than 21 
years old does not violate this section if he drives with a controlled substance in his body which 
was lawfully obtained and taken in therapeutically appropriate amounts. 

(b) Subject to Implied-Consent Law. – An offense under this section is an alcohol-related 
offense subject to the implied-consent provisions of G.S. 20-16.2. 

(b1) Odor Insufficient. – The odor of an alcoholic beverage on the breath of the driver is 
insufficient evidence by itself to prove beyond a reasonable doubt that alcohol was remaining 
in the driver's body in violation of this section unless the driver was offered an alcohol 
screening test or chemical analysis and refused to provide all required samples of breath or 
blood for analysis. 

(b2) Alcohol Screening Test. – Notwithstanding any other provision of law, an alcohol screening 
test may be administered to a driver suspected of violation of subsection (a) of this section, and 
the results of an alcohol screening test or the driver's refusal to submit may be used by a law 
enforcement officer, a court, or an administrative agency in determining if alcohol was present 
in the driver's body. No alcohol screening tests are valid under this section unless the device 
used is one approved by the Department of Health and Human Services, and the screening test 
is conducted in accordance with the applicable regulations of the Department as to its manner 
and use. 

(c) Punishment; Effect When Impaired Driving Offense Also Charged. – The offense in this 
section is a Class 2 misdemeanor. It is not, in any circumstances, a lesser included offense of 
impaired driving under G.S. 20-138.1, but if a person is convicted under this section and of an 
offense involving impaired driving arising out of the same transaction, the aggregate 
punishment imposed by the court may not exceed the maximum applicable to the offense 
involving impaired driving, and any minimum punishment applicable shall be imposed. 



(d) Limited Driving Privilege. – A person who is convicted of violating subsection (a) of this 
section and whose driver’s license is revoked solely based on that conviction may apply for a 
limited driving privilege as provided in G.S. 20-179.3. This subsection shall apply only if the 
person meets both of the following requirements: 

(1) Is 18, 19, or 20 years old on the date of the offense. 

(2) Has not previously been convicted of a violation of this section. 

The judge may issue the limited driving privilege only if the person meets the eligibility 
requirements of G.S. 20-179.3, other than the requirement in G.S. 20-179.3(b)(1)c. G.S. 
20-179.3(e) shall not apply. All other terms, conditions, and restrictions provided for in G.S. 
20-179.3 shall apply. G.S. 20-179.3, rather than this subsection, governs the issuance of a 
limited driving privilege to a person who is convicted of violating subsection (a) of this section 
and of driving while impaired as a result of the same transaction. (1983, c. 435, s. 34; 1985 (Reg. 
Sess., 1986), c. 852, s. 11; 1993, c. 539, s. 364; 1994, Ex. Sess., c. 24, s. 14(c); 1995, c. 506, s. 6; 
1997-379, ss. 4, 5.2; 2000-140, s. 7; 2000-155, s. 18; 2006-253, s. 11.) 

§ 20-17.6.  Restoration of a license after a conviction of driving while impaired or driving 
while less than 21 years old after consuming alcohol or drugs. 

(a) Scope. – This section applies to a person whose license was revoked as a result of a 
conviction of any of the following offenses: 

(1) G.S. 20-138.1, driving while impaired (DWI). 

(2) G.S. 20-138.2, commercial DWI. 

(3) G.S. 20-138.3, driving while less than 21 years old after consuming alcohol or drugs. 

(4) G.S. 20-138.2A, driving a commercial motor vehicle with an alcohol concentration of greater 
than 0.00 and less than 0.04, if the person's driver’s license was revoked under G.S. 
20-17(a)(13). 

(5) G.S. 20-138.2B, driving a school bus, a school activity bus, or a child care vehicle with an 
alcohol concentration of greater than 0.00, if the person's driver’s license was revoked under 
G.S. 20-17(a)(14). 

(b) Requirement for Restoring License. – The Division must receive a certificate of completion 
for a person who is subject to this section before the Division can restore that person's license. 
The revocation period for a person who is subject to this section is extended until the Division 
receives the certificate of completion. 



(c) Certificate of Completion. – To obtain a certificate of completion, a person must have a 
substance abuse assessment and, depending on the results of the assessment, must complete 
either an alcohol and drug education traffic (ADET) school or a substance abuse treatment 
program. The substance abuse assessment must be conducted by one of the entities authorized 
by the Department of Health and Human Services to conduct assessments. G.S. 122C-142.1 
describes the procedure for obtaining a certificate of completion. 

(d) Notice of Requirement. – When a court reports to the Division a conviction of a person who 
is subject to this section, the Division must send the person written notice of the requirements 
of this section and of the consequences of failing to comply with these requirements. The 
notification must include a statement that the person may contact the local area mental health, 
developmental disabilities, and substance abuse program for a list of agencies and entities in 
the person's area that are authorized to make a substance abuse assessment and provide the 
education or treatment needed to obtain a certificate of completion. 

(e) Effect on Limited Driving Privileges. – A person who is subject to this section is not eligible 
for limited driving privileges if the revocation period for the offense that caused the person to 
become subject to this section has ended and the person's license remains revoked only 
because the Division has not obtained a certificate of completion for that person. The issuance 
of limited driving privileges during the revocation period for the offense that caused the person 
to become subject to this section is governed by the statutes that apply to that offense. (1995, 
c. 496, ss. 1, 11, 12; 1997-443, s. 11A.118(a); 1998-182, s. 20.) 

 


